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The Comprehensive Economic and Trade Agreement (hereafter, “CETA”) is a Free Trade Agreement
renegotiated between Canada and the European Union (EU). The negotiations for CETA are finalized,
and according to a recent official declaration from Canada and the EU, it is expected that its signature
will be this year. Therefore, this treaty will enter into force in 2017.

This working paper will describe the main novelties in CETA regarding investment dispute resolution,
specifically to those topics referring to the investor-State mechanism. Later, this document will provide
some ideas as a reference for the Colombian case.

CETA shows a synthesis of two parties’ positions, whose relevance as capital exporters and importers
makes them true protagonists in the International Investment Agreements system in the world.

First Instance Tribunal

As part of an innovative mechanism of dispute resolution, CETA establishes a system formed by
permanent members with whom tribunals are constituted. They are focused on solving first instance
disputes derived from an investment covered by this treaty.

Some of the most outstanding aspects about this first instance tribunal are:

(i) CETA’s Joint Committee will nominate 15 members at the date in which the treaty enters into force.
Out of those 15 members, 5 will be European Union nationals, 5 Canadian nationals, and 5 of other
nationalities. They will be appointed for 5 -and -6 years- terms, with a possibility of being re-elected
once;

(i) Specific controversies will be heard initially by a tribunal (3 appointed members out of the group of
15 permanent members);

(iii) However, the claimant may request for the controversy to be heard by only one member, when it is
claim from a small or medium-size company. Or when compensation or indemnity being claimed is
relatively low in cost.

(iv) CETA gives flexibility for the Joint Committee to increase or decrease the number of eligible
members for first-instance tribunals, as long as the tribunal is formed by an uneven number of
members.

(v) CETA refers various logistic and administrative topics to the Intemational Center for Settlement of
Investment Disputes (ICSID). For example, it relies on ICSID administrative and financial instruments
in order determine legal fees for tribunal members to hear about disputes in the first instance, as well
as for secretarial work. In order to guarantee their availability, these payments will be handled in an
account managed by ICSID.



The Appeals Tribunal

Additionally, CETA orders the creation of an Appeals Tribunal. This Tribunal will hear about the
decisions of first-instance tribunals. It may confirm, modify or revoke those decisions for the following
reasons; errors in the application and interpretation of applicable law; manifest error in fact
appreciation, including appreciation of national law relevant to the dispute; and whenever there are
grounds for annulment contained in article 51(1) of the ICSID Convention.

For specific regulations about the operation at the appeals instance, CETA assigns them to the treaty’s
Joint Committee. It will make the decision about determining the number of members of the appeals
tribunal, among other aspects.

Multilateral Investment Tribunal and Appeals Mechanism

CETA determines that the European Union and Canada will strive for the establishment of a multilateral
investment dispute resolution system with other trade partners.

If this multilateral system were to be established, it would replace, both, the first-instance tribunal, as
well as the appeals tribunal previously described.

CETA as a reference for the Colombian case
We consider that CETA is a reference for the Colombian case for the following reasons:

i) With the embodiment of CETA, there is an innovative precedent for the implementation of
a second hearing system in investment disputes derived from international treaties.

i) CETA’s purpose is to create a Multilateral Investment Tribunal with an appeals
mechanism. This initiative breathes new life for Colombia and other States part of the
Union of South American Nations (USAN)'s “South-American project for a system of
investment dispute resolutions” to review their positions about creating a regional or
multilateral mechanism for investment dispute resolution.

i) Choosing a mechanism such as CETA'’s does not imply denouncing the ICSID Convention
for Colombia. This, given that CETA's system is coordinated with several administrative
services offered by ICSID, and it also refers to the grounds for annulment in the ICSID
Convention

iv) In the same sense, several Intemational Investment Agreements (llA) concluded by
Colombia foresee the coordination between investment arbitration agreed upon in the
specific treaty, with the establishment of a multilateral, as well as an appeals mechanism.
This is the case of subparagraph 10, of article 9.20 of the Free Trade Agreement (FTA)
concluded between Colombia and Chile; subparagraph 15 of article 25 of the BIT
concluded between Colombia and Peru; as well as subparagraph 10 of article 10.20 of the
FTA concluded between Colombia and the United States.

V) Although none of the IIA Colombia has concluded with Canada and the European Union
foresee the possibility of coordinating a multilateral system for dispute resolution, these
economic blocks have stated their interest in moving forward in this sense before the
interational community due to CETA’s negotiation.

vi) Finally, CETA’s provision of having a tribunal with a sole member may be a way to provide
better access to protection for Colombian investors abroad. This is coherent with the
Strategy for the Promotion of Colombian Direct Investment Abroad, contemplated in
CONPES document No. 3771 of 2013.



CETA constitutes an important precedent for Colombia and its trade partners, as well as for USAN’s
countries to find inspiration as to how to re-evaluate dispute resolution in International Investment
Agreements.

CETA’s text can be found at: http://trade.ec.europa.eu/doclib/docs/2016/february/tradoc_154329.pdf

Should you have any comments or ideas regarding this “work document”, you may contact the author
at: andres@cardenasmunoz.com
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